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SECRETARY OF LABOR,

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

Petitioner

v.

CANNELTON INDUSTRIES, INC.,

Respondent

Civil Penalty Proceeding
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Peytona No. 4 Mine

DECISION

Appearances:

Before:

Covette Rooney, Esq., Office of the Solicitor,
"U.S. Department of Labor, Philadelphia, PA for
Petitioner, MSHA;

William C. Miller II, Esq., Cannelton Industries,
Inc., Charleston, WV for Respondent, Cannelton
Industries, Inc.

Judge Merlin

This case is a petition for the assessment of civil penalties filed
by the government against Cannelton Industries, Inc. A hearing was held
on April 7, 1981.
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At the hearing, the Solicitor moved the approval of a settlement
for this violation in the amount of $500.  The original assessment for
this violation was $750.  This order was issued for a failure to comply
with the approved ventilation plan which requires that line curtain be
maintained to within 10 feet of the face and that 3,000 cubic feet of
air per minute be maintained at the face.  In support of the reduction,
the Solicitor advised that negligence was less than originally assessed
since the continuous miner had just finished mining in this section and
had knocked down the curtain as it was backing out.  In addition, gravity
was less because no power had been turned on in the section, no other
work was in progress there and there was no methane detected in the
area.  Further, the condition was abated immediately by the rehanging of
the curtain and the size of both the mine and the company is medium.  I
accepted the Solicitor's representations. Noting that the recommended
amount was a substantial amount, I approved the proposed settlement.
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At the nearing, the parties agreed to the following stipulations
(Tr, 4):
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